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Pla in t i f f moves this Cour t t o make permanent the temporary order restraining defendants

f rom collecting assessments f rom new lot purchasers and f rom enforcing certain

amendments to the Woodland Lakes Trust Indenture. Plaint i f f also seeks a declaratory

judgment that certain amendments to the t rust indenture are invalid. This case was tr ied to

th is Court sitt ing * 5 6 2 wi thout a jury. This Court having considered the pleadings, the

test imony o f the witnesses, the documents in evidence, and the stipulations o f the parties,

and being fu l l y advised in the premises, hereby makes the fol lowing findings o f fact and

conclusions o f law, as required by Rule 52 o f the Federal Rules o f Civil Procedure.

Fed.R.Civ.P. 52.

F I N D I N G S O F F A C T

1. Plaintiff , Nat ional Development Co., Inc. (NDC) is a Texas corporation having its

pr incipal place o f business in Texas.

2. Defendant, Trusteeship o f Woodland Lakes, is a legal entity established i n accordance

w i th an Amended Trust Indenture and Restrictive Covenants and Conditions Pertaining to

a Subdivision o f Land in Washington County, Missouri (Trust Indenture).

3. Defendants James R. Clutter, Wi lbert Meyer and Wi l l iam W. King serve as Trustees o f

Wood land Lakes, reside in Washington County, Missouri, and own lots at the Woodland

Lake development.

4. NDC is the developer o f Woodland Lakes, a subdivision in Washington County, Missouri.

Wood land Lakes comprises 2700 acres, 400 t o 500 acres o f which remain undeveloped. On

the developed property, NDC has platted 5400 lots. N D C offers to sell lots outr ight or

under a standard instal lment contract. Purchasers under an instal lment contract do no t

receive a deed for the i r lo t un t i l all payments have been made. Those customers who

purchase outr ight receive a deed upon payment. N D C has transferred deeds on

approximately 25% of the platted lots. NDC retains the deeds for the remaining 75% of the

platted lots, which includes lots sold under an instal lment contract and unsold platted lots.
[1]

5. On o r about May 20, 1980, the Woodland Lakes Trust Indenture was signed and

recorded. On A p r i l 11, 1983, th is Trust Indenture was amended, and the amendments were

du ly recorded. A l l lots at Woodland Lakes are subject t o the covenants contained i n the

Trus t Indenture.



6. F r o m the inception o f the Trusteeship unt i l Apr i l , 1985, Richard L. Erkenbeck served as

the sole Trustee. Dur ing this period, Erkenbeck was a Vice President o f NDC and the NDC

employee w i t h pr imary responsibi l i ty for the Woodland Lakes development.

7. On A p r i l 9, 1985, the annual Woodland Lakes property owners meeting was held as

required by the Trust Indenture. A t this meeting, the present Trustees were elected to

replace Erkenbeck, whose te rm had expired under the terms o f the Trust Indenture.

8. Under the Trust Indenture in effect pr ior to Apr i l 9, 1985, lot owners were entit led to one

vote for each l o t when electing trustees. The Trust Indenture defined a lo t owner as one to

whom a duly recorded warranty deed had been conveyed. Af te r the election o f Trustees on

Apr i l 9, 1985, a mot ion was made and seconded to al low any property owner, whether by

warranty deed, fee simple tit le, or purchasing under contract for deed, to vote for any

purpose provided for i n the Trust Indenture i f that property owner had paid all

assessments owed to the Trusteeship. The motion was amended to provide also that the

Trust Indenture could be amended bya vote o f 51% o f the property owners present at a

property owner's meeting. Only deed holders voted on this motion. Erkenbeck voted as

proxy for NDC. The mot ion passed unanimously. Both amendments are set out below.|2!

On September 4, 1985, the * 5 6 3 amendments passed on Apr i l 9, 1985, were recorded.

9. On August 24, 1985, a special property owner's meeting was held. A t the meeting, two

addi t ional amendments to the Trust Indenture were passed. These amendments are set out

in the margin.!3] These amendments were also recorded on September 4, 1985.

10. On Apri l 12, 1986, a third property owner's meeting was held and additional

amendments to the Indenture were passed. These amendments are set out in the margin./4]

CONCLUSIONS OF L A W

This Court has jur isd ic t ion over this cause under 28 U.S.C. §§ 1332, 2201, and 2202.

Though Missouri l aw applies to this action, this Court has found no Missouri cases

addressing the issues presented. Accordingly, this Court resorts to those common law

principles which i t believes a Missour i court wou ld apply. K i fe r v. L iber ty Mu tua l

Insurance Co., 777 F.2d 1325 (8 th Cir. 1985).

Regarding p la in t i f f s request for a declaration o f rights, the pr imary issue for decision is

whether or not the Apr i l 9, 1985 amendments to the Trust Indenture are enforceable.



Because these f i rst amendments changed voting rights, they affect the val id i ty o f

subsequent amendments.

Generally, meetings o f a corporation or association should be conducted incompl iance

wi th the const i tut ion and bylaws. Only votes taken in compliance w i th these rules can effect

b ind ing actions. See 7 C.J.S. Associations § 7 (1980). Here, the Woodland Lakes Trust

Indenture provides that any action relevant to the subdivision may be taken at annual o r

special meetings. Prior to the Apr i l 9 meeting, the Indenture provided for amendments b y a

vote o f 51% o f all deed holders. Defendants argue that the voting rights provisions o f the

Trust Indenture were amended to permit both deeded owners and purchasers under

contract for deed to vote. Plaint i f f concedes that voting rights changed at the Apr i l 9

meeting but contends that the change allowed purchasers under contract to vote on ly in the

election o f Trustees at the A p r i l 9 meeting. As pla int i f f contends, Erkenbeck allowed

purchasers under contract to vote solely for the new trustees. According to Erkenbeck,

many more purchasers under contract than deed holders were present at the meeting. He

believed i t wou ld be fai r t o allow them to vote on the new trustees. This version o f the

meeting is supported by the test imony o f Erkenbeck's former secretary, Karen Lancaster.

The test imony o f Erkenbeck and his secretary conflicts wi th the test imony o f Elaine

Meyers, J i m Clutter, Donald Busch and Alma Brown, lo t owners at Woodland Lakes. The

lo t owners testified that a mot ion to amend the trust indenture * 5 6 4 to permi t purchasers

under contract to vote was made, seconded, and unanimously passed. The l o t owners

testif ied that the amendment was not l imi ted to allowing purchasers under contract t o vote

on ly in the election o f trustees.

Poor recordkeeping and in formal procedure precipitated this lawsuit. The parties cannot

agree on the events o f the A p r i l 9 meeting because they did not conduct themselves w i th

proper regard f o r the consequences o f their actions. Amendments were passed but not

reduced to wr i t ing. Votes were taken bu t tallies were no t kept. The best notes of the

meeting are scant, the official minutes who l ly inadequate. Thus, the Court must rest its

decision on the test imony o f the witnesses at tr ial. This Court credits the test imony o f the

lo t owners and concludes that the Trust Indenture was du ly amended at the Apr i l 9

meet ing to grant purchasers under contract the same vot ing rights as deed holders.

A t the t ime o f the A p r i l 9, 1985 meeting, p la in t i f f held deeds for the unsold platted lots and

the plat ted lots under contract f o r deed. Therefore, p la in t i f f essentially control led the

trusteeship. The Apr i l 9 amendment transferred the votes f rom NDC to purchasers under

contract, leaving N D C wi th votes on ly for unsold plat ted lots. Thus, after the amendment

N D C control led less than a majo r i t y o f the votes. P la in t i f f contends that i t could not have



in tended to give up control o f the trusteeship because th is action would make i t more

di f f icu l t for NDC to comply w i th H U D regulations. The Court finds thisa rgumen t

unavail ing. First, the intent o f p la in t i f f is not at issue. On the facts as found by this Court,

p la in t i f f rel inquished control whether or not Erkenbeck understood all the ramifications o f

his actions.|5! Second, the regulation cited by plaint i f f , 24 C.F.R. § 1710.12, does not require

the developer to maintain control. The cited regulation exempts f rom federal regulation

developers who, in ter al ia, sell the i r lots free and clear o f all liens, encumbrances, and

adverse claims. Subsection 4(v) o f the regulation allows the developer to remain exempt i f

the only restrictions are beneficial, mutual ly enforceable, property restrictions, part icular ly

those restrictions which establish property owners? associations. This subsection requires

the developer to transfer control o f the property association to the lo t owners no later than

when the developer ceases to own a major i ty o f the lots. Thus, the regulation anticipates

cases in which the developer turns over control at an earlier time. The Apr i l 9 amendments

are consistent w i th this regulation. Consequently, the existence o f the regulation does no t

bear upon the l ikel ihood that Erkenbeck allowed NDC to lose control o f thet rusteeship.

Therefore, this Court declares the amendments passed at the Apr i l 9, 1985 meeting val id

and enforceable. Plaintiff 's prayer for a permanent in junct ion against enforcement o f these

amendments is dismissed.

Next, the Cour t turns its consideration to the amendments voted upon at the August 28 and

A p r i l 12 meetings. P la in t i f f contends that these amendments are inval id because a quorum

was no t present at the meetings. Defendants assert that a quorum was present because one

o f the A p r i l 9 amendments changed the quorum requirement.

Pr io r to the A p r i l 9 meeting, the t rust indenture contained two paragraphs pertaining to the

number o f votes necessary for action. Art icle I, paragraph 3, o f the Trust Indenture

prov ided that " [a ]ny business relevant or pert inent to the affairs of the WOODLAND

LAKES property, o r subdivision thereof, may and shall be transacted at any annual or

special meeting described above. A majo r i t y o f the lo t owners shall constitute a quorum at

the respective meeting o f each." Art icle VI, paragraph *565 2, o f the Trust Indenture

prov ided that " [ f ] rom and after the terminat ion o f the te rm o f the original Trustee as

prescribed in Art icle I th is indenture may be modif ied or amended by a vote o f the owners

o f not less than fi f ty-one percent (51%) o f the lots in to which this tract may be subdivided."

One o f the Apr i l 9 amendments provides that "[tJhis indenture may be modif ied or

amended by a fi f ty-one percent (51%) vote o f the property owners present at a duly called

and scheduled meeting o f the association." As recorded, the A p r i l 9 amendments appear as

Art ic le V I I o f the Trust Indenture. The amendments do not specify which port ions o f the

original T rus t Indenture they modify, n o r d id the part icipants at the A p r i l 9 meeting specify



the portion of the trust indenture they intended to modify. Defendants argue that the above

amendment altered the quorum requirement of Article I. Plaintiff contends that this

amendment altered the rules for amending the Indenture in Article VI, not quorum

requirement in Article I.

This Court concludes that the Apr i l 9 amendment d id not change the quorum requirement.

As in the case o f an unambiguous contract, the Court here must construe the trust

indenture so as to give its words the i r ordinary meaning. However, the Court must also

look to the entire contract and consider its object and purpose. See Wilshire Construct ion

Co. v. Un ion Electr ic Co., 463 S.W.2d 903, 906 (Mo. 1971). Where the agreement is clear,

the Court may not rewrite i t to conform what one o f the parties may have thought the

agreement ought to be. See Sternbeck v. Equitable Life Insurance Co. o f Iowa, 237 F.2d

626, 629 (8 th Cir.1956). The amendment passed on Apr i l 9 is not ambiguous. The language

o f the amendments refers clearly to modif ication and amendment o f the indenture, rather

than to the votes necessary f o r action at a lo t owners meetings. Moreover, this construction

is consistent w i th the reasonable operation o f the trusteeship. Pr ior to A p r i l 9, a major i ty o f

al l lo t owners was required for val id action at annual or special meetings. A t such a

meeting, most actions could be taken by a simple major i ty vote o f those present at the

meeting. Thus, most actions could be passed at m i n i m u m bya vote o f just over one quarter

o f the lo t owners. However, the more solemn act of amending the Trust Indenture required

the vote o f 51% o f al l lot owners. Thus, the Trust Indenture could not be amended by less

than just over one-hal f o f the lo t owners. Under plaintiffs? construction, the Apr i l 9

amendment eliminates the higher major i ty required to amend the indenture, a not

unreasonable result. The Court also notes that on Apr i l 12, 1986, the defendants

purpor ted ly amended Art ic le I, paragraph 3 to define a quorum as 100% of the lo t owners

present at a meeting. I f i t were valid, this amendment would accomplish clearly the result

wh ich the Apr i l 9, 1985 amendment reaches only by defendants? strained construction.

Certainly, defendants could have changed the quorum requirement on A p r i l 9 and may

have intended to do so, but the plain language o f the amendment indicates otherwise. Thus,

the presence o f a major i ty o f the lo t owners was required for val id action at the August 28,

1985 and Apr i l 12, 1986 meetings. Defendants concede that a quorum was no t present at

these meetings. Therefore, the amendments passed at these meetings are declared

unenforceable, and this Court permanent ly enjoins defendants f rom enforcing these

amendments against NDC.

Having declared the validity o f certain amendments to the Trust Indenture, the Court must

next consider the issue of assessments. As plaintiff asserts in its post-trial brief, the Court

must determine the amount of assessments owed by NDC to the trusteeship. This issue was



not raised by the pleadings nor was evidence regarding the amount o f assessments adduced

at tr ia l . Therefore, the issue is not properly before the Court. Alternatively, p la in t i f f seeks

the appointment o f a special master under Fed.R.Civ.P. 53(a). Though the parties * 5 6 6

consent to the use o f a master, the i r request is denied. See Bart let t -Col l ins Co. v. Sur inam

Nav iga t ion Co., 381 F.2d 546, 550-51 (10th Cir.1967) (appointment o f master denied

though parties consented). Plaint i f f may raise the issue in an appropriately pleaded and

fi led lawsuit.

The Court must also consider whether to continue the temporary restraining order granted

by this Court and extended by consent of the parties. Though voluntary cessation o f a

challenged practice does no t necessarily moot a case, such abandonment is an impor tan t

factor bearing on whether the Court should exercise its power. City o f Mesquite v.

Aladdin 's Castle, Inc., 455 U.S. 283, 289, 102 S. Ct. 1070, 1074-75, 71 L. Ed. 2d 152 (1982).

Apparent ly, the parties have reached agreement on the t ime for collecting the annual

assessments, and the trustees have ceased the alleged harassment o f new lot owners. Thus,

while the issues concerning the temporary restraining order are no t moot, i t appears tha t

fur ther injur ious actions are unlikely. Moreover, no evidence on this issue was presented at

tr ial. Accordingly, th is Court's temporary restraining order is dissolved, and plaint i f f 's

prayer for permanent injunct ive rel ief is dismissed.

Finally, the Court adds a note regarding the parties and thei r positions. Though NDC

continues to have a substantial investment in the Woodland Lakes development, i t has lost

control o f the development's trusteeship. Naturally, NDC refuses to invest addit ional

money in the development. The trustees and lo t owners have gained control o f the

trusteeship bu t have won a Pyrrhic victory: Wi thout NDC funds, the trusteeship has run out

o f money and faces imminen t bankruptcy. The resulting stalemate cannot be solved merely

by the memorandum of th is Court. The parties are admonished to recognize their mutua l

interests in the success o f the development and to cooperate toward that end.

NOTES

[1] Unless otherwise specified, th is opinion w i l l refer to both deeded owners and purchasers

under contract as l o t owners.

[2] 1. This indenture may be modi f ied or amended by a f i f ty-one percent (51%) vote o f the

property owners present at a duly called and scheduled meeting o f the Association.

2. A n y person shall be considered as an owner ent i t led to vote f o r any purpose provided for

in this indenture provided said person is the owner by fee simple tit le, warranty deed or



purchaser of the property under contract for deed; and provided that said person shall have

fully paid all assessments which may be lawfully made by or under authority of this

indenture.

[3] 1. There shall be semi annual meetings o f the lo t owners at a convenient place in

Washington County, Missouri, for the transaction o f such business as may proper ly come

before said meeting, on the second Saturday i n Apr i l and the f i rst Saturday o f October,

beginning in the year 1986 and each year thereafter. I f however, the second Saturday o f

A p r i l precedes Easter Sunday then the Apr i l meeting shall be held on the th i rd Saturday of

Apr i l . Not ice of the date, t ime and place of said meeting shall be given by insert ion o f a

notice in the newspaper circulated in Washington County, Missour i , at least seven (7) days

before the date o f the meeting, or, at the election o f the Trustees, notice o f said meet ing

may be made by mai l ing to each lo t owneral e t t e r setting for th the date, t ime and place o f

said semi annual meeting. Special meetings of lo t owners shall be subject to these same

notice requirements.

2. A special assessment o f Twenty Dollars ($20.00) per year beginning in 1986 and

continuing for a max imum term of ten years upon and against each proper ty owner f o r the

purpose o f obtaining electrical transmission and distr ibut ion l ines to each and every l o t

w i th in the Woodland Lakes Development.

[4 ] 1. One hundred (100) percent o f the lo t owners present and voting shall constitute a

quorum at the respective meeting of each.

2. I n any election o f Trustees, the owner o f each lo t shall be ent i t led to one (1) vote f o r each

fu l l lo t owned by h im, not to exceeda total of five (5) votes per any one owner, which vote

may be cast in person or by proxy, however, no person or ent i ty in attendance shall vote

more than five (5) such proxies.

[5] P la in t i f f has not raised the issue o f whether Erkenbeck, as an agent o f NDC, acted

beyond the scope o f his authority. The Court must therefore assume that Erkenbeckas the

vice-president o f NDC, the off icer w i th pr imary responsibi l i ty f o r Woodland Lakes, and the

indiv idual authorized to vote NDC's proxy votes acted w i t h i n his authority.


